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Before: Anne Beytin Torkington
Adminigrative Law Judge
DECISION AND ORDER AWARDING BENEFITS

This dam arises under the Longshore and Harbor Workers Compensation Act, as amended
(hereinafter “the Act” or “the LongshoreAct”), 33 U.S.C. 8901 et seq. A formd hearingwasheldinLong
Beach, Cdifornia, on January 10, 2001. All parties, except the Director of the Office of Workers
Compensation (*OWCP"), were represented by counsel, and the following exhibits were admitted into
evidence during the hearing: Adminigraive Law Judge sExhibits 1 through 3, (“ALJX-1", “ALJX-2" ad
“ALJX-3"),! Clamant’s Exhibits (“*CX") 1 through 15 (Tr.9), and Employer’s Exhibits (“EX”) 1 through
19 (Tr.9).2 On June 1, 2001, the Court received Claimant’s Deposition of April 11, 2001, which is
identified herein as CX-18. Tr.185.

After the hearing, Employer submitted the January 4, 2001 medical report and post-trial deposition
of Dr. James London, which will be identified herein as EX-19; EX-20, respectively. The Court o
received the post-trial depositions of Dr. James Loddengaard dated January 19, 2001 (CX-16), and Dr.
John Sasaki dated February 9, 2001 (CX-17). Counsdl for both parties provided Proposed Findings of
Fact and Conclusions of Law, which have aso been made part of the record.®

Clamant contends thet as aresult of hisindustrid injuries occurring on May 2, 1998 and March
3, 1999, he is unable to perform any dternative employment, and therefore, he is totaly and permanently
disabled. Employer arguesthat Clamant isonly partiadly and permanently disabled as suitable dternative
employment has been identified.

STIPULATIONS

The parties have agreed to the following stipulations:

1 Administrative Law Judge’s Exhibits are Claimant’s Pre-Trial Statement (“ALJX-1"),
Employer's Pre-Trial Statement (“ALJX-2"), and Director’s Pre-Trial Statement/Statement of Position
(“ALJX-3"). See Transcript, (“Tr.”) at 7.

2 The record notes that EX-19, January 4, 2001 report of Dr. James London, would be submitted
with Dr. London’s post-trial deposition. Tr.11.

3 ALJX-4 is Claimant’s Proposed Findings of Fact and Conclusions of Law; ALJIX-5 is
Employer’s Proposed Findings of Fact and Conclusions of Law.
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1 The parties are subject to the Act;

2. Clamant and Employer Sea-Land Services were in an employer-employee rdaionship
at the time the injuries occurred;

3. The date disability commenced for the firg inury was May 3, 1998 through June 15,
1998;

4, Disability commenced for the second injury on March 4, 1999, and continues,

5. Claimant was temporarily and totaly disabled fromMay 4, 1998 through June 15, 1998,
and again from March 4, 1999 through October 19, 1999;

6. The dleged injuries arose out of and in the course of employment;

7. Employer had timely notice of the injuries,

8. Clameant filed timely daims for compensation;

0. Employer is currently providing compensation and medical bendfits,

10.  Clamant's average weekly wage a the time of the firgt injury was $1,228.99;

11.  Claimant's average weekly wage at the time of the second injury was $1,337.93;

12. Employer is seeking relief from the Specid Fund.

The Court accepts dl of the foregoing stipulations as they are supported by substantia evidence
of record. See Phelpsv. Newport News Shipbuilding & Dry Dock Co., 16 BRBS 325, 327 (1984);

Huneycutt v. Newport News Shipbuilding & Dry Dock Co., 17 BRBS 142, 144 fn. 2 (1985).

ISSUESIN DISPUTE
1 Date of maximum medicd improvemen;

2. Theextent of dishility;



3. Section 7 medical benefits;*
4, Section 8(f) relief;

5. Attorney’ s fees and costs.

Summary of the Decision

The undersigned concludesthat Clamant reached maximum medica improvement on October 20,
1999. Employer has not established suitable dternative employment. Therefore, Claimant is entitled to
permanent total disability benefitsas of October 20, 1999 at the maximum compensationrate of $871.76.

The Court further finds that Employer is entitled to Section 8(f) relief.

SUMMARY OF EVIDENCE

Claimant’s Testimony and Background

At the time of the hearing, Clamant Gary Hartman (“ Clamant”) wasa55-year old former maitime
mechanic. Tr.12. Clamant graduated from Junction City Junior and Senior High School in 1964. EX-5,
p.17. Thereafter, Claimant entered the United States Navy and specidized in submarine periscopes.
Tr.51. After Clamant was discharged from the Navy, he began working in the paint business as a
sdlesperson. Tr.52. Inadditionto salling paint, Claimant wasresponsiblefor stocking shelves, mixing paint
and unloading trucks. Tr.52.

In 1983, Claimant attended Mount San Antonio College where he completed a two-year course
in ar conditioning, hesting and refrigeration, and received an Associate of Science degree. Tr.53; EX-5,
p.17. Beginning in 1986, Clamant worked for two years as a service manager a Cypress Heating and
Air Conditioning (“Cypress’). Tr.53; EX-5, p.20. Claimant testified that his first back injury occurred
while working for Cypress, he pulled musclesin his back after lifting alarge air-conditioning compressor.
Tr.57. In1988, Clamant beganworking as a maintenance mechanic for Brea Community Hospita where
he was respons ble for modernizing the fadility’ sair-conditioning system, aswel asingpectingand repairing
dl the dectrical and plumbing equipment. EX-5, p.20. Thereafter, Claimant worked for Pacific Coast
Refrigerationand Air Conditioning asaservicetechnician. On or about January 1991, Clamant was hired

4 Although this issue was raised at the hearing, Employer has not disputed Claimant’s entitlement
to Section 7 benefits, and therefore, this matter will not be addressed in the following analysis.
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by Employer Sea-Land Services as a journeyman mechanic repairing its air-conditioning, eectrica and
plumbing systems, as well as painting and line-gtriping its parking lots. Tr.54.

In 1996, Claimant was transferred to the tire department. Tr.55. Claimant stated that this work
was very strenuous as it included lifting and mounting large tiresonto trucksand trallers. Tr.55. On May
3, 1998, Clamant injured hislow back, hip and legs when two large truck tires fell from apile sriking him
and knocking him to the ground. Tr.56. After hisinitid treatment a St. Mary’s Hospita Emergency
Room, Clamant was seen by hisfamily practitioner, Dr. Stephen Thacker, who prescribed painmedication
and physica therapy. EX-16; Tr.57. After a Six-week recovery period, Claimant returned to light-duty
work. Tr.58. However, he continued to experience pain in hislower back and left leg. Tr.59.

After notifying his supervisor that the “tire lane” work was aggravating his back, Clamant was
assigned to washing reefers® Tr.61. Asareefer washer, Claimant would use autility tractor rig (“UTR”)
to haul a reefer to the washing gation, pry open its doors, and then place awashing machine insde the
container. When the machine did not remove dl of the debris, Clamant would manudly hose down the
container. Tr.62. OnMarch3, 1999, as Clamant was opening tight latches on a series of containers, he
developed low back pain with radiation to the left thigh. Tr.66; EX-4, p.9. By lunch time, Claimant was
experiencing incapacitating pain. Tr.67. Hewastaken to Priority One Medica Group and treated by Dr.
John Burns, who diagnosed low back sprain with spasm and recommended several medications and
temporary tota disability.®

On March 8, 1999, Dr. James Roe conducted hisfirgt examination of Claimant, who reported
symptoms of low back pain and severe sciatic burning. Tr.68. Dr. Roe diagnosed herniated nucleus
pulposus syndrome with left lower extremity radiculopathy; recommended temporary totd disability,
ordered amagnetic resonance imaging (“MRI”) scanof the lumbar spine; and prescribed Daypro, Soma,
Vicodin, and physical therapy. EX-4, p.10. FromMarch16, 1999 to April 20, 1999, Clamant received
thirteen physical thergpy trestments which included soft tissue mohilization, joint mobilization, instruction
onhomeexercisesand ice (EX-4, p.11); however the therapy aggravated hiscondition. Tr.69. Clamant’s
March 11, 1999 MRI scan revealed afour millimeter disc bulge.” Tr.69.

® A reefer isarefrigerated cargo container used for shipping food. Tr.61.

® Dr. Burns prescribed Toradol IM, Trilisate, Valium, Darvocet. EX-4, p.9.

" Dr. London’s June 8, 1999 report noted Dr. Jennifer Kao's impression of Claimant’s MRI
scan: 1) postcentral L4-5 disc protrusion with associated annular fissure; 2) posterior L5-S1 disc

bulge/protrusion along with postero-inferocentral disc extrusion, 3.7 mm in AP diameter; 3) mild bilateral
L4-5 and L5-S1 inferior foramina stenosis; 4) mild bilateral L4-5 and L5-S1 facet arthropathy. EX-4,
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Induly 1999, Clamant underwent a L 5-S1 laminectomy and bilaterd foraminotomy. Tr.70; EX-4,
p.5. Although Dr. Roe consdered the procedure a success, Claimant testified that the pain returned.
Tr.70. After Dr. Roerelocated his practice, hereferred Claimant to Dr. W.J. Irvine for further trestment.
Clamant explained that he was unable to communicate with Dr. Irvine and disagreed with his opinion that
Clamant could return to work. Tr.72. Although he returned to Employer to obtain light-duty work,
Clamant wastold that there was none available, and that he should consider taking aseverance * buy-out.”
Tr.72. Claimant accepted the “buy-out” of approximately $25,000 ($14,000 after taxes). Tr.73.

Claimant’ s attorney referred him to Dr. James Loddengaard, a board-certified orthopedist, who
conducted hisfirgt orthopedic examinationon January 24, 2000. Claimant reiterated his symptoms of low
back painand sciatic burning pain. Tr.73; CX-13, p.29. Clamant tetified that he was also examined by
Employer’ sorthopedic surgeon Dr. James London. Claimant denied that Dr. Londonrecommended that
he was capable of returning to work. Tr.73,

After determining that further surgery would not improve Claimant’ scondition, Dr. Loddengaard
suggested that Clamant consult with a pain management specidist. Since Claimant wanted aspecidigt in
his area, his physicd thergpist recommended Dr. John Sasaki, who firg examined Claimant on April 6,
2000. Tr.75. According to Claimant, Dr. Sasaki diagnosed a pinched nerve, and recommended that
Clamant take anti-depressants and deep medication. Tr.77. Claimant was scheduled for epidural
injections, however the procedure was postponed after Clamant was diagnhosed with a mdignant right
kidney mass. Tr.79. Claimant’sright kidney was removed on July 27, 2000. Tr.79. Clamant tetified
that he has no disability asaresult of the kidney cancer treatment Tr.81.8 He further stated that but for his
back condition, he would not be precluded from returning to work. Tr.81.

On December 8, 2000, Claimant resumed his vistswith Dr. Sasaki, who rescheduled the epidural
injections. Tr.81. Clamant testified that Dr. Roe administered three epidura injectionsin 1998, but they
did not resolve hispain symptoms. Tr.83. At thetime of the hearing, Claimant was seeing Dr. Sasaki once
every three weeks, and Dr. Loddengaard once every five weeks. Tr.84.

In describing histypical day, Clamant stated that he usudly wakesup severa timesanight due to

p.11.

8 Dr. Loddengaard’s September 21, 2000 report noted that Claimant’ s oncologist recommended
that Claimant required three more months of recovery from his kidney cancer surgery before resuming
his pain management program. CX-13, p.43.

In his November 30, 2000 examination report, Dr. Loddengaard indicates that pain management
is part of Claimant’s current treatment plan. CX-13, p.46.
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back pan. Tr.84. After Clamant awakensin the morning, he showers and stretches, he Sitsin his specid
recliner. Tr.91. He adso loads and unloads the dishwasher, and washes clothes. Tr.91. On average,
Claimant drivesfive to twenty milesaday. Tr.152.

Clamant tedtified that his mainhobby isworkingon his* hotrod” truck. Tr.94. He stated that since
his accident he can only dust and wax the vehicle. Tr.96. Normaly, he would spend four to five hours
preparing his truck for a show; however now he can only clean it for five minutes. Tr.106. Claimant
recaled being at the “cruise show™® on June 10, 2000 for goproximately one hour. Tr.107. Claimant
acknowledged that he and hiswife drove to Kansas in 1999 for her mother’s funerd, but the trip took an
additiond two days to complete for atota of four days. Tr.98.

Claimant aso discussed histrip to the Nethercutt Museum in Sylmar, Cdifornia, which induded
a forty-minute drive to the museum, atwo-hour tour and afifty-five minute drive back to his resdence.
When Claimant returned home he took pain medication and rested. CX-18, p.31.

Clamant further testified that he could not physicdly handle the requirements of the jobs outlined
inEmployer’ sLabor Market Survey. Tr.113. Specificaly, Clamant stated that he could not tolerate the
unarmed security guardjob’ srequirement of standing for two to four hours. Tr.113. Claimant testified that
he was unable to work 40 hoursaweek. Tr.117. He aso noted the Side-effects of his pain medications:
shakes, drowsiness, diarrhea, and dry mouth. Tr.119. Claimant testified that he would return to work if
his pain symptoms are resolved. Tr.120.

On cross-examination, Clamant indicated that he did not lie down during his vist to the car
museum. Tr.132. On the night of the dinner theater, Claimant acknowledged that he left his house & five
o' clock that evening, drovefor gpproximeately one hour to the theater, sat through the dinner and show, and
completed the one-hour drive home without lyingdown. Tr.135. When questioned about hisaleged short-
term memory problems, Claimant testified that he was driving to Dr. Loddengaard' s office and suddenly
forgot his destination; he had to cal hiswife a work for directions. Tr.138. However, at trid, Clamant
did remember the route he took to Dr. Loddengaard' s office. Tr.138. Clamant dso tetified that his
medication does not preclude him from driving on adaily bass. Tr.139.

Clamart confirmed that while working for Cypress, he was responsible for “teaching air-
conditioning” to the gpprenticed workers, that he spent nine years in the paint industry as an indde
sdesman; that as an outside salesman he used his sales and product knowledge to advise contractors on

9 A “cruise show” or “cruise night” is an event where owners of classic cars and trucks display
their vehicles to the public. Tr.125.
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the appropriate materias for particular jobs. Tr.142. At SeaLand Services, Clamant’s postions
included: painter, reefer washer, refrigeration mechanic, power-shop mechanic, and chassis mechanic.2?

Clamant reiterated that he is unable to performthe jobsidentified inthe Labor Market Survey due
to the limitations from his back condition. Tr.145. He conceded that he did not know the specific
requirements of these jobs, and that he has not sought gainful employment since his surgery. Tr.146.

Claimant indicated that prior to the May 1998 accident, he experiencedintermittent back problems
for which he sought treatment from Dr. Thacker. Tr.148. He aso confirmed that he was taking his
medication the day he visited the car museum, as well asthe night he went to the dinner theater. Tr.150.

Barbara Jean Hartman

Barbara Hartman, Claimant’ s wife of twenty-five years, testified about Claimant’ sdaily activities.
Tr.22. Mrs. Hartman works Monday through Friday; she leaves the house around 7:00 am. and returns
around 6:00 p.m. Tr.23. Mrs. Hartman described Claimant's average day: he wakes up between 8:00
and 10:00 o' clock in the morning, has breakfast, showers, watches televison, runs errands, drivesto a
friend’s house for coffee and doughnuts, attends a“car cruise”*! Tr.24. She noted that when Claimant
is home, he spends moretimein bed than gtting in his specidly padded chair. Tr.25. She estimated that
Clamant spends three to five hours laying down during the day. Mrs. Hartman sleeps in a separate
bedroomas Clamant congtantly changes positions and prevents her fromdeeping through the night. Tr.26.
She confirmed that Claimant has had back problems within the past tenyears, and hasbeentreated by Dr.
Thacker. Tr.27. Mrs. Hartman aso stated that prior to the 1998 accident, Claimant was very active
around the house: plumbing, gardening, and panting. Tr.28. After the second accident, Claimant was
unable to perform these tasks; he could no longer maintain his dlassc truck. Mrs. Hartman testified that
she has only seen Claimant sweep the truck witha long-festhered duster; she does not recdl the last time
he washed the vehicle. Tr.29.

Sincethe March 1999 accident, Mrs. Hartman and Claimant attended one car show for about Sx

10" Claimant testified that as a chassis mechanic he was responsible for repairing any part of the
chassis which included the electrical lights, latches, wheel bearings, air system and brakes. Tr.144.

1 Seenote 9, supra.



hours, Claimant has aso attended a few local “cruise nights’2 on his own. Tr.31-32. Mrs. Hartman
indicated that Claimant has difficulty carrying groceries and taking the large trash binsto the curb. Tr.32.
Based on her observations, she did not beieve that Clamant could handle the physical demands of
working. Tr.38.

When her mother wasserioudy ill, Mrs. Hartmanand Clamant would make yearly tripsto Kansas,
usudly atwo-day drive. Tr.49. However, when they returned for her mother’ s funerd, it took themfour
days to completethe trip because Clamant could not tolerate more than five hours of driving a atime due
to his back condition. Tr.49.

On cross-examination, Mrs. Hartman opined that if Claimant spent 20 to 30 minutes cleaning his
classc truck hewould “beinacongderable amount of pain.” Tr.40. Shedeclared that Claimant iscapable
of driving an hour to atruck show, parking, lifting up the hood, waking around for two hours, and driving
another hour home, but he would not do it comfortably. Tr.41.

Dr. James L oddengaard

Dr. James L oddengaard isone of Claimant’ stregting physicians. Histestimony wastaken viapost-
trial depositionon January 19, 2001. CX-16. Dr. Loddengaard isaboard-certified orthopedic surgeon,
and has been treeting longshore and maritime workersfor approximately fiveyears. CX-16, p.7. Based
on a referra from Clamant’s counsd, Dr. Loddengaard began treating Claimant on January 24, 2000.
CX-16, p.6. At thetime of the hearing, Dr. Loddengaard had examined Claimant on nine occasions.

During the January 24, 2000 examination, Claimant reported moderate to severe low back pain;
increased pain with gtting, driving, or walking; left leg pain and weakness. CX-16, p.8. Claimant also
remarked that his surgery resolved his right leg pain, but only temporarily relieved his left leg pain. Dr.
Loddengaard ordered a lumbar MRI (February 2000 MRI) and neurologica evauation and prescribed
Hexeril, a musde rdaxant, and Ibuprofen. CX-16, p.9. Dr. Loddengaard confirmed that neither the
February 2000 MR, nor the EMG and nerve conduction studiesreveaed a definitive causefor the Ieft leg
radicular pain. CX-16, p.32. He dso tedtified that the February 2000 MRI report (EX-6, p.48) noted
mild diffuse degenerative changesand mild foramind stenosisat L 5-S1, but no focdl disc protrusonor disc

2 4.

13 Dr. Loddengaard's curriculum vitae was submitted as Plaintiff’s Exhibit 1 to the deposition
transcript.
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hernigtion. CX-16, p.10. He declared that results from a diskography and psychological profile were
required before he could recommend Claimant’ s future course of trestment.’* CX-16, p.18.

Dr. Loddengaard did not find Claimant to be permanent and stationary, nor capable of returning
to light-duty work; however he was *hopeful that at some point [Claimant] can Sit, sand and walk for an
eight-hour day, which according to Claimant, heis not ableto do at thistime.” CX-16, pp.19-20. Ata
minimum, Clameant would be permanently restricted fromrepetitive bending and stooping, and lifting more
than 20 to 25 pounds. CX-16, p.23.

Dr. Loddengaard never spoketovocationa expert Amy Wise, but he did review and conclude that
the proposed job descriptions were not compatible with Claimant’ s physical condition. CX-16, p.22.

Claimant waslast seen by Dr. Loddengaard on January 4, 2001 (See examinationnotes, CX-15,
p.48) during which Claimant reported that he had become less active due to the kidney cancer, and that
his back pain had decreased. CX-16, p.25. Dr. Loddengaard opined that if Claimant leads a very
sedentary life, he can control hispain. He dso indicated that Clamant’s limping may be attributable to
burgtis of the it hip; however Dr. Loddengaard was uncertain if this condition was related to Clamant’s
underlying problems. CX-16, p.26.

Oncross-examination, Dr. Loddengaard conceded that he has not reviewed the medical reports
of Clamant’ sinitid treating doctor, Dr. Roe. CX-16, p.27. Hedid not learn about Dr. Irvine streatment
and authorization for Claimant’ s return to work until the day before his deposition.

CX-16, p.29. Hewasunaware of Clamant’'s1990 back injury and history of intermittent back problems.
CX-16, p.30. Dr. Loddengaard testified that as of January 2000, Clamant did not have alimp. CX-16,
p.32.

Clamant returned to Dr. Loddengaard on February 14, 2000; Dr. Loddengaard reported the
falowing:™® “EMG negative | ft, right old S1 consistent withprevious surgery, nerve conductionvelocity’s
norma. MRI, no root compressionor recurrent disc.” CX-16, p.34. When asked about further surgery,
Dr. Loddengaard remarked that Clamant was not asurgica candidate; however he indicated that surgery
could be appropriate at some future point. CX-16, p.36.

14 Asof Dr. Loddengaard’ s January 19, 2001 deposition, neither the diskography nor the
psychological profile had been conducted.

15 The written notes of the February 14, 2000 examination were not submitted as an exhibit; Dr.
Loddengaard read these findings into the record. CX-16, p.33.

-10-



Dr. Loddengaard further testified that he relied, in part, on Claimant’ s recitation of symptoms and
limitationsin determining that the Labor Market Survey positions were physicaly inappropriate. CX-16,
p.37. Based on his notes from the May 10, 2000 examination, Clamant did not suffer fromalimp. CX-
16, p.38. According to the July 27, 2000 progress report, Claimant was recovering from cancer surgery,
and the cancer was not contributing to hislow back pain. CX-16, p.38. On September 21, 2000, Dr.
Loddengaard documents Claimant waking with a Trendelenburg gait.2® Claimant was aso reported
waking with alimp inDr. Loddengaard’ sNovember 30, 2000 physician’ sreport. CX-16, p.40; CX-13,
p.46.

Although Dr. Loddengaard did not review the sub rosafilms, he did opine that Claimant’ sactivities
on the day he attended the car museum were consistent with his reported limitations. CX-16, p.42.

Dr. Loddengaard stated that the MRI findings were objective evidence that the degenerative
changes in the facet joints could cause Clamant’s low back pain; however he conceded that these results
are not condugve proof that this conditionisproducing pain. CX-16, p.49. Within thelast twelve months,
Clamant has not undergone muchtrestment and the physical therapy has not improved his condition. CX-
16, p.51. When asked to characterize Claimant’s work regtrictions, Dr. Loddengaard opined that based
on “[Clamant’ | statements about his activity tolerance, . . . | would not think he' d be cgpable of working
morethan perhaps four hours a day maximum for sedentary-type work with the ability to change positions
a will, and no lifting over . . . ten to fifteen pounds.”!’ CX-16, p.55. Dr. Loddengaard testified that he
did not review Dr. London’s medical reports. CX-16, p.55.

Dr. Loddengaard further noted that Claimant sustained a back injury fromthe May 1998 industria
accident and experienced recurring back pain until his March 3, 1999 injury. CX-16, p.63. Dr.
L oddengaard confirmed that Claimant had a pre-existing disability inhislow back & the time of the March
1999 injury, and that the March 1999 injury aggravated that pre-existing condition. CX-16, p.64. The
resulting disability fromthe March 1999 injury was materidly and substantialy greater asaresult of the pre-
exiging disability in Claimant’ s low back attributable to the May 1998 incident. CX-16, p.64.

16 Dr. Loddengaard testified that a Trendelenburg gait is “when you lean your body to the side
over your leg as you walk. So instead of having your trunk move forward in a straight fashion, you're
leaning to the side each time you step on that leg.” CX-16, p.39.

17 The Court notes that it is difficult to ascertain Dr. Loddengaard’ s assessment of Claimant’s
work capacity as of October 20, 1999. Initially, Dr. Loddengaard testifies that Claimant could not return
to light-duty work, and that none of the positions listed in the Employer’s Labor Survey (EX-5) were
compatible with Claimant’s current physical restrictions. (CX-16, pp.19-22). However, he later states that
Claimant “might feel well enough to do these [positions listed in Labor Survey] on a four-hour day basis or
occasionaly.” CX-16, p.47.
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Upon further direct examinaion, Dr. Loddengaard disagreed with Dr. Irving s assessment that
Clamant was able to returnto work in December 1999. Dr. Loddengaard testified that hedid not consider
the source of the referra during his evaluation of Clamant; his only concern was improving Claimant's
condition. CX-16, p.58.

Dr. John Sasaki

Dr. John Sasaki was deposed on February 9, 2001, inlieuof gppearing at trid. See CX-17. Dr.
Sasaki isone of Clamant’s tregting doctors. Dr. Sasaki is apain management specidist with a double-
board certification in pain management and pain medicine. CX-17, p.6. He aso received his board
certification in anesthesiology, and was chairman of the department of anesthesiology a Pomona Vdley
Hospital Medica Center from 1986 to 1990. See Curriculum Vitae of Dr. John Sasaki, CX-17, pp.46-
47,

Claimant was referred to Dr. Sasaki by Dr. Loddengaard. CX-17, p.7. On April 6, 2000, Dr.
Sasaki conducted hisfirgt evauation and recorded Claimant’s medica history from which he diagnosed
left L5 and left S1 radiculopathy (pain and nerve dysfunctionaitributable to the L5 and S1 nerve root), left
low back pain, left lumbar facet arthropathy,® deep disturbance and depression, a status post L5/S1
laminectomy and discectomy. CX-17, p.9. Dr. Sasaki noted that the radicul opathy diagnosis was based
on Claimant’ ssubjective complaints: pain, tingling or weaknessinthe legs, as well as objective findings left
leg raigng producing radiating pain in the leg, and weaknesses of specific muscles. CX-17, p.9. The
diagnogs of left lumbar facet arthropathy was derived from the MRI findings Dr. Sasaki reviewed the
February 2000 MRI which reveded “alaminectomy defect'® evidenced at the L5-S1 level where mild
diffuse degenerative changes at the facet joints. . .” CX-17, p.10. Dr. Sasaki recommended epidura
injections with an epidurogram to document the disposition of theinjectate. CX-17, p.12.

Clamant returned to Dr. Sasaki onJune 16, 2000 for afollow-up vist; Clamant had beenrecently
diagnosed with a right kidney mass and was undergoing oncological testing, and therefore, Dr. Sasaki
deferred further treatment until Claimant’s cancer was stabilized. CX-17, p.12.

On December 8, 2000, Claimant resumed treatment with Dr. Sasaki. Claimant received

18 “Facet Arthropathy” denotes a degenerative change of the joint of the spine. CX-17, p.10.

19« aminectomy defect” is a post-operative change from Claimant’s lumbar laminectomy. CX-
17, p.11.
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authorizationfor epidura injections whichwere administered on January 16, 2001. Theprocedureentailed
aneight-inchneedle fluoroscopicaly injected into the left S1 neuroforamenand the left S1 dorsum foramen
with the contrast injection documenting the soread of the contrast materia ong  the subject nerve root.
Dr. Sasaki tedtified that “there was litle contrast seen dong the left L5 nerve root sgnding epidura
scarring,” which indicates that Claimant has some scarring fromhis prior surgery and that such scarring is
attached to the L5 nerve root. Dr. Sasaki dso remarked that the prior lumbar surgery “may have
contributed to the destabilization of the spine at the L 5-S1 level,” whichwould “ accel erateany degenerdtive
changein the facet joint at that level.” CX-17, pp.14-15. Dr. Sasaki stated that as of his February 9,
2001 deposition, he had not seen Claimant since the January 16, 2001 procedure. CX-17, p.16.

Dr. Sasaki noted that if the transforamina epidurd injection, the placing of steroid medication by
the nerve root, is unsuccesstul, thenother procedureswould be considered.® He discussed other aspects
of pain management: medication,? physica therapy, and psychological support.

For Clamant’s low back pain, Dr. Sasaki recommended the following procedures: diagnostic
median branch block,?? diskography with an additional lumbar fusion,® or intradiscal dectrothermal
annuloplagty.?* CX-17, p.26.

20 Dr. Sasaki described the following as potential remedies for Claimant’s condition:

“Transforaminal Lysis’ is a procedure where a string-tip catheter threaded through a needle
“mechanically passes along the nerve root trying to push the adhesions out of the way.”

“Epiduroscopy” is the placing of a fiberoptic scope through the sacral hiatus, which is guided
towards the nerve roots allowing direct visual guidance of the lysis (dissolution) of the epidural adhesions.

“Epidura spinal cord stimulation” is the implanting of a neuroelectrode into the neuroepidermal
space causing either inhibition or modulation of the pain impulses from the leg to the brain thus decreasing
the pain. CX-17, pp.17, 21-22.

2L Claimant has been prescribed Wellbutrin, an anti-depressant and Kenalog, a steroid
medication. CX-17, p.23.

22 “Median Branch Block” is a block of the nerve that innervates the facet joint which is intended
to relieve pain caused by the joint. CX-17, p.25.

23 “Diskography” is a radiograph of the spine for visualization of an intervertebral disk, after
injection into the disk itself of an absorbable contrast medium. See Dorland's Illustrated Medical
Dictionary 492 (28" ed. 1994).

24 “Intradiscal Electrothermal Annuloplasty” is a procedure where a catheter is threaded through
the inner portion of the disc annulus and heated to decrease the lumbar disc pain. CX-17, p.26. Dr.
Sasaki started using this procedure six months before his deposition and has performed it on twelve
patients. Id. at 37.
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Dr. Sasaki opined that Claimant has “severe pain . . . that would prevent hmfromworkingin any
capacity at thistime” CX-17, p.27. He further noted that Claimant’ s activities captured by the sub rosa
films were not inconggtent with his symptomatol ogy, and that he encouraged Claimant to “beasactive as
possible” CX-17, p.28. Dr. Sasaki did not review the survelllance films. CX-17, p.33.

According to Dr. Sasaki, Claimant has not reached maximum medica improvement; he has only
performed one procedure on Claimant and has not yet seen the effects of that procedure. CX-17,p.18.
Hea so noted that it wasprematurefor adetermination of whether Claimant would improve and be capable
of light-duty work. CX-17, p.29.

Although heis qudified to recommend work restrictions, Dr. Sasaki deferred to Dr. Loddengaard
to assess Clamant’ sdisability rating and physical limitations CX-17, p.30. Dr. Sasaki has not discussed
Clamant’s work redrictions with Dr. Loddengaard. He acknowledged that his opinion and course of
trestment is based, in part, on Clamant’s subjective account of his symptomsand limitations. CX-17,
p.31. Dr. Sasaki confirmed that the painin Claimant’ sleft lower extremity can fluctuate depending on the
amount of irritation to the nerve root, an assessment which by necessity reies on Clamant's subjective
complaints® CX-17, p.32.

On cross-examination, Dr. Sasaki admitted that he did not review the medical reports of Drs. Roe,
Irvine or London. He acknowledges that the EMG finding of right S1 nerve root pathology was
incong gtent with Claimant’ ssubjective complaints. CX-17, p.34. Dr. Sasaki dso indicated that trestment
for theradicular pain, beyond the epidura injections, was Soeculative. At thetime of his depostion, Dr.
Sasaki had not begun tresting Claimant’ s low back pain. CX-17, p.35. Dr. Sasaki could not confirm that
the facet arthropathy was causng Claimant’ s low back pain. CX-17, p.36. He aso noted that trestment
of Claimant’s low back pain was speculative. CX-17, p.37.

With respect to Claimant’s ability to perform sedentary work, Dr. Sasaki reiterated his postion

that:
[Claimant] would have difficulty with even a[dc] sedentary work due to the pain that he
has and the comorbidity that are [sc] related to that lack of concentration. He exhibits
Some depression on examinaion.

CX-17, p.40.

25 Dr. Sasaki’s prior testimony also noted objective evidence of epidural scarring based on the
lack of contrast along the left L5 nerve root during the epidural injection administered on January 16,
2001. See page 12, supra.
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Dr. James L ondon

Dr. James London, a board-certified orthopedic surgeon and genera orthopedist since 1975,
examined Clamant on Employer’s bendf. See Curriculum Vitae of Dr. James London, EX-15. Dr.
London’ s testimony was taken via a post-trid deposition on April 10, 2001. See EX-20.

Dr. London examined Clamant on three occasions. June 4, 1999, October 20, 1999 and
December 20, 2000. EX-2, 3,4, and 19. Duringtheinitid examination, Dr. London recorded Claimant's
history and symptoms, reviewed Claimant’ s medical records and x-rays of his pelvis, hips and back, and
conducted a physicd examination. The physica examination entalled: range of motion testing, observation
of Clamant’ sgait, stretchtests, neurological testing of lower extremities, and measuring of Claimant’ sthigh
and cdf circumferences. EX-20, p.7. Dr. London concluded that Claimant: sustained a back injury on
March 3, 1999; had a“bilateral Trenddenburg gait,® dightly worse on the left Side that the right Side” a
one millimeter disc bulge at L4-5; athree-to-four millimeter disc bulge a L5-S1, greater on the right side;
mild theca sac impingement; no canal stenosis; no definite nerve root impingement; and mild L5-S1 facet
joint arthritis. EX-20, p.8; EX-4, p.13. Dr. London opined that the disc bulge at L5-S1 was causing
Clamant’ slow back pain and sciatic nerve pan; he noted the possibility of alaminectomy and discectomy
if Claimant did not respond to conservative trestment. EX-20, p.8.

Clamant's second evauation was performed on October 20, 1999; the report from this vigt is
dated October 26, 1999. See EX-3. Dr. London confirmed Claimant’s history, recorded present
complaints, performed a physica examingion, and took x-rays. He also reviewed additiona medical
reports by Dr. Roe, induding the July 30, 1999 operdtive report which documented Claimant's
laminectomy?” and bilatera laminotomy? at L5-S1. EX-20, p.9. Dr. London declared that Claimant had
aggravated a pre-exigting condition that resulted from the May 1998 injury, and that the aggravationwas
caused by the March 1999 indudrid injury. Dr. London further found Claimant’s condition to be
permanent and stationary and recommended work restrictions: no prolonged Sitting or standing without the
optionof changing positions, no lifting or carrying over 40 pounds, no forceful pushing or pulling withupper
extremities or prolonged work in an awkward postion. EX-20, p.10. The work restrictions were
“appropriate to prevent exacerbation” of pain. EX-20, p.10.

%6 See note 16, supra.

2T A “laminectomy” is an excision of the posterior arch of avertebra. See Dorland’s
Illustrated Medical Dictionary 898 (28" ed. 1994).

28 A “laminotomy” is a division of the lamina of a vertebra See Dorland's Illustrated Medical
Dictionary 898 (28" ed. 1994).
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Asof the October 1999 vist, Clamant’ ssymptoms included: occasiond low back pain, radiation
of pain into the left lower extremity when lifting, fatigue in the lower back after prolonged walking, |eft leg
weakness, |eft-sded limp. Despite these complaints, Dr. London determined that Claimant’s gait was
normd, hissymptoms had plateaued, and therefore, Claimant had reached permanent and stationary status.
EX-3, pp.4-5; EX-20, p.11.

Claimant’s third examination was performed on December 20, 2000; Dr. London reviewed
additional medical records,? and confirmed Clamant’s current complaints and symptoms.  Upon review
of Dr. Irvineg's December 1999 work redtrictions, Dr. London opined that they were amilar to the
limitations he recommended inOctober 1999. EX-20, p.13. He noted that the el ectrodiagnostic studies
conducted onFebruary 11, 2000 reveal ed right-sided S1 nerveroot pathol ogy cons stent witharight-sided
L 5-S1 discproblem, but Clamant did not report radicular complaintson the right side during the December
2000 examination. EX-20, p.14. Dr. London concluded that “thereis nothing that has caused nerve root
irritation or nerve root damage on the left Sdeor inany of the nerve roots on the right side, except for the
first nerveroot.” EX-20, p.15. He further opined that Claimant’s kidney cancer was responsible for his
complaint of right flank pain reported during his April 10, 2000 emergency room vist, noting that the
atending physician conducted awork-up of Clamant’ skidney, not back, and diagnosed urethral colic, as
well as chronic low back pain. EX-20, p.16.

In sum, Dr. London found that Claimant was permanent and stationary, that the October 1999
work regtrictions were gpplicable, and that future medica care suchas orthopedic trestment, medications
and epidura injections may be required. EX-20, p.17. He noted that recommending future medical care
was not incondstent with finding Clamant permanent and stationary as this treetment will not “ater his
overdl symptomology or prognosis.” EX-20, p.18. The epidura injections administered by Dr. Sasaki
onJanuary 16 and February 15, 2001, would only provide trandent rdief as the effectiveness of Kenaog
(steroid) would last only afew months. EX-20, p.19.

Dr. Londondso testified about Claimant’ s pain management program. Heindicated that Claimant
received epidura injections ontwo prior occasions which provided only temporary relief. Dr. London aso
stated the potentia risks from these injections: internd bleeding and nerve damage. EX-20, pp.20, 24.
He disagreed with Dr. Sasaki’s conclusion that post-operative scarring on the left L5 was causing
Claimant’s low back and radicular pain: the MRI scan taken after surgery (CX-10) did not show scarring
on the left Sde; the post-operative EMG studies (CX-11) did not show any nerve abnormditieson the I eft
sdeor L5 nerve root damage on either sde. EX-20, p.22. Dr. London further explained that it would be
“most unusud for the L5 nerve root to be involved with scar tissue at L5-S1 disc. Usudly, it isthe S1

29 |n his January 4, 2001 report, Dr. London includes a thirteen-page summary of the medical
records he reviewed for Claimant’s case. EX-20, pp.165-178.
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nerveroot.” He opined that Claimant’s symptoms would be more conggtent withan S1 root as“his pain
radiated down into the latera portion of hisfoot, which would be more of an S1 digribution.” EX-20,
p.22. Dr. London aso regected Dr. Sasaki’s opinion that the laminectomy was responsible for the
destabilization of Clamant's spine as there was no objective evidence to support this conclusion, nor did
Clamant’s other treating physicians make smilar findings. EX-20, p.23.

Dr. London expressed his reservations about the procedures proposed to resolve Claimant’s

radicular pain.*® Although Clamant does have some scar tissue on the right side, surgery to remove the
tissueisfutile asit will inevitably reform leaving a greater amount of scar tissue. EX-20, p.25.
Dr. London aso expressed concerns about the proposed treatment for Claimant’ s low back pain asthe
median branch nerve block would provide only temporary relief and not result in meaningful long-term
improvement. EX-20, p.31. He questioned Dr. Sasaki’ s recommendation of alumbar fusion, noting that
none of Claimant’ sorthopedic surgeons suggested this procedure asthere was no evidenceto warrant this
type of treatment. EX-20, p.33.

Based on counsdl’s description of Clamant’s activities on the day of the car museum tour, Dr.
London opined that Claimant’s behavior was not condstent with someone suffering from extreme back
pain. EX-20, p.35. Hedso tedtified that Claimant’ s permanent and Stationary status was not affected by
his participation in a pain management program as this treetment is not going to dter the underlying
condition on a permanent basis. EX-20, p.37.

On cross-examination, Dr. London stated that Claimant’ sreferra to Dr. Sasaki for trestment and
for the epidura injections was reasonable. EX-20, p.42. However, he remarked that the procedures
included in Clamant’s pain management program would likely lead to complications, rather thanresulting
in long-term improvement. EX-20, p.43. Dr. London aso stated that it was appropriate for Claimant to
be walking, performing light res stance exercises and dretching. EX-20. p.54.

Surveillance Evidencel | nvestigator Testimony

Beginning May 24,1999, at Employer’'s request, Clamant’s daily activities were filmed by

30 Dr. London did not advocate the transforaminal lysis epidural or the epiduroscopy due to the
lack of conclusive evidence that scar tissue existed at the L5 level, the risk of nerve damage, and the
minimal success he has witnessed from these treatments. He further noted that the “epidural spinal cord
stimulation” would only temporarily address Claimant’s pain but not alter his underlying condition. EX-20,
p.29. Lastly, Dr. London questioned implanting an intrathecal catheter to medicate the epidural area as
Claimant was only experiencing moderate relief with medication. EX-20, pp.26-30.
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investigator Eric Salcido of Horsemen Incorporated. Tr.157. Mr. Sacido has been an investigator for
gpproximately thirteenyears. He aso atended the San Diego Police Academy and was an infantry solider
for the United States Army. Tr.158.

Upon review of the survelllance evidence, the Court finds that the sub rosa tapes (EX-18) are
condgtent with the testimony of Mr. Salcido summarized below, with the exception of his description of
Clament' s gait.®

Mr. Sdcido tetified that on June 10, 2000, he observed Clamant at approximatdy 4:45 in the
afternoon working on his classic truck. Claimant was seenexiting the vehicle, lifting the hood of the truck,
replacing the air changer, bending and leaning into the engine compartment, dightly leaning and stretching
to clean the windshidd, fender walls and various engine parts. Tr.160. Clamant maintained this activity
for gpproximeately twenty-five minutes. Tr.161. Thereafter, Mr. Sdcidofollowed Claimant onaten-minute
drivetoacar show inClaremont, Cdifornia. Clamant arrived at 5:20 p.m; Mr. Salcido observed Claimant
walking and standing for about one hour. Tr.163. Mr. Sacido did not notice Claimant limping or exhibiting
ggnsof pain. Tr.164.

On duly 22, 2000, Mr. Sdcido filmed Clamant taking his car to the Montclair Car Wash at
gpproximately 10:00 am., and buying abox of doughnuts at Kristy’s doughnut shop in Pomona. About
anhour after hisreturn, Clamant was seenleaving hisresidence and entering hisvehicle. Tr.167. Claimant
drove a few miles to a resdence and picked up another individud. Tr.168. Claimant then drove
gpproximately one hour to the Nethercutt Museum in Sylmar, Cdifornia. Tr.168. Mr. Salcido observed
Claimant walking through the museum for about forty-five minutes, he did not see Claimant Stting or
waking with a limp. Tr.169. Theresfter, Mr. Salcido watched Clamant exit the building, wak a short
distance across the parking lot, descend a flight of stairs® cross the street and enter the San Sylmar
Buildingat 1:15 p.m. At gpproximately 3:45 p.m., Clamant emerged fromthe building, walked acrossthe
Street, ascended the tairs and returned to hisvehicle. Tr.171. Claimant arrived & his resdence around
4:50 p.m. Tr.172. Mr. Sdcidotestified that during the seven hours of surveillance Claimant did not display

31 Mr. Salcido testified that he did not notice any physical restriction in Claimant’s movement nor
any overt signs of discomfort while filming Claimant. Tr.161. However, the video does show Claimant
walking at a slow and guarded pace. As none of the medical experts have reviewed the sub rosa films or
testified about the nature of Claimant’s gait in these tapes, the Court is not in a position to make a ruling
on this matter.

32 Mr. Salcido estimated that Claimant descended 20 to 25 steps. Tr.170. Upon review of the
surveillance tapes, Claimant appears to be walking down one set of stairs which consisted of
approximately five or six steps; however the exact number cannot be determined as the view of the
stairway is obstructed in the videotape.
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sgnsof physicd redtriction or discomfort. Tr.173.

Mr. Salcido last observed Clamant on December 16, 2000. Claimant, hiswifeand daughter were
seen leaving the residence at gpproximately 5:00 p.m. Clamant drove to a dinner thester in Tudin,
Cdifornia. After theone-hour drive, Claimant was seen sanding outside thefacility for gpproximately thirty
minutes. Tr.174.

On cross-examination, Mr. Sal cido acknowledged that another investigator had observed Clamant
onfour previous occasions. Tr.176. Mr. Sacido denied seeing Clamant limping while under surveillance.
Tr.180.

Vocational Expert Testimony

On behdf of Employer, Amy Wise, avocational case manager, prepared aL abor Market Survey
dated December 22, 1999 (“Labor Survey” or “Survey”). EX-5. Ms. Wise noted that she relied on the
medical reports of Drs. London and Roe, and that only Dr. London’s October 26, 1999 permanent and
gtationary report included defined work redtrictions. Tr.190-193. Ms. Wise did not consult with Dr.
Loddengaard as he was not Claimant’s treating doctor at the time the Labor Survey was performed.
Tr.190. She recently learned that Dr. Loddengaard determined that Claimant could not physicaly handle
the positions contained in the Labor Survey. Tr.192.

In addition to consulting the medical records of Drs. London and Roe, Ms. Wise reviewed the
fallowing information: Clamant’s Sea-Land job gpplication, job descriptions of his eight pogitions at Sea-
Land, Claimant’s educationa history and vocationa experience, and his trandferable skillsas noted in his
Sea-Land application. EX-5, pp.15-21. She utilized the Employment Research & Information Supply
System (ERISS) to outline Clamant’ s pre-injury functioning capacity, whichreveaded hisaptitude, physica
demand levels, generd educational development, specific vocationa preparation (“SVP’), and work
temperaments. EX-5, p.22. Ms. Wise dso considered Clamant’s physica redtrictions from prolonged
gtting or standing without the option to change positions, lifting or carrying more than 40 pounds, and
forceful pushing or pulling with upper extremities. The Survey proposad that the following positions were
compatible with Claimant’ s conditionand readily avalable inthe labor market: outsde sales representative;
insde sales representative; unarmed security guard; and appointment setter. EX-5, pp.23-24.

Ms. Wisetedtified that she verified withthe empl oyersthe amount of prolongedsitting, standing and
walking required for each position, but she did not inquire about provisons for laying down as this factor
was not included in Dr. London’ swork restrictions. Tr.194-196. She did confirm that the appointment-
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setter position would alow Claimant to aternate positions and stretch as needed. Tr.198. Ms. Wise did
not discuss Claimant’s medication regimen, but noted that employers would require drug testing to verify
that Claimant was only taking prescribed medications. Tr.197. Ms. Wiseindicated that shedid not intend
to contact Drs. Loddengaard or Sasaki about Claimant’ s status or work restrictions. Tr.200.

When questioned by Employer’s counsdl, Ms. Wisetedtified that the L abor Survey identified jobs
that were also compatible with Dr. Irvine' s December 1999 work redrictions as they were quite Smilar
to Dr. London’s.* Tr.200.

LEGAL ANALYSIS

Nature and Extent of Disability

The burden of proving the nature and extent of disability rests with the clamant. Trask v.
Lockheed Shipbuilding Constr. Co., 17 BRBS 56, 58 (1980). Disahilityisgenerdly addressed interms
of its nature (permanent or temporary) and its extent (partia or total). The Act defines disability as an
“incapacity to earn the wages which the employee was recaiving at the time of injury in the same or any
other employment.” 33 U.S.C. 8§ 902(10). Therefore, aclamant must demongrate an economic lossin
conjunctionwithaphysica or psychologica impairment in order to receive a disability avard. Sporoull v.
Sevedoring Service of America, 25 BRBS 100, 110 (1991). A disability requires a causa connection
betweenaworker’ sphysica injury and hisingbility to obtainwork. If the claimant shows he cannot return
to his prior job, it isthe employer’ sburdento show that suitable aternate employment exists which he can
perform. Under this standard, a claimant may be found to have sustained no loss, atota loss or a partia
loss of hiswage-earning capacity.

Maximum Medicd Improvement

Claimant contends that his condition will not become permanent and stationary until “sometimein
theyear 2001.” ALJX-4, p.15. Employer arguesthat Claimant reached maximum medical improvement
on October 20, 1999 based on the testimony of the examining physician Dr. London.  The undersigned
finds that the weight of the evidence supports Employer’s contention that Claimant’ s condition reached
maximum medical improvement on October 20, 1999.

3 Dr. Irvine's December 29, 1999 report noted that Claimant was able to return to light-duty
work; work limitations included: no excessive bending or stooping; no lifting, pushing or pulling over 15
pounds. CX-7, p.10.
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An injured worker’s impairment is deemed permanent if the condition has reached maximum
medica improvement or if the impairment has continued for alengthy period of time and appearsto be of
aladingduraion. Watson v. Gulf Sevedoring Corp., 400 F.2d 649, 654 (5th Cir. 1968), cert. denied,
394 U.S. 976 (1969); James v. Pate Stevedoring Co., 22 BRBS 271 (1989). “Maximum medicd
improvement” and “permanent and Sationary” arelegd concepts devel oped incase law to ascertain when
a damant’s condition has moved from a temporary to a permanent status. The AMA Guides for the
Evaluation of Permanent Impairment, 4th ed. (1993) dso offer some guidance:

Report of Medical Evaluation (Permanent Medical | mpair ment)

4. Stability of the medical condition

a The dinicd condition is dabilized and not likely to
improve with surgicd intervention or active medica
trestment; medica maintenance care only is warranted.

b. The degree of imparment is not likdy to change
subgantialy within the next yeer.

C. The patient is not likely to suffer sudden or subtle

incapacitation.
AMA Guides, p.11.

Permanency does not, however, mean unchanging. Permanency can be found even if there is a
remote or hypothetical possibility that the employee’ s condition may improve at some future date. See
Watson, 400 F.2d a 654; Mills v. Marine Repair Serv., 21 BRBS 115, 117 (1988). Likewise, a
prognosis sating that the chances of improvement are remote is sufficient to support a finding that a
clamant’ s disability is permanent. Walshv. Vappi Constr. Co., 13 BRBS 442, 445 (1981); Johnson v.
Treyja, Inc., 5 BRBS 464, 468 (1977).

The date a clamant’ s condition becomes permanent isa question of fact to be determined by the
medica evidence and not by economic or vocationd factors. Thus, the medica evidence must establish
the date on which the damant has received the maximum benefit of medica treatment such that his
condition is not expected to improve. SeeTrask, 17 BRBS a 60; Mason v. Bender Welding & Mach.
Co., 16 BRBS 307, 309 (1984).

Employer argues that maximum medica improvement was established on October 20, 1999, the

date onwhichDr. London determined that Claimant’s symptoms had plateaued and that further trestment
was unlikely to improve his condition. EX-20, p.11. The undersgned credits Dr. London’'s concluson
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over that of Claimant’ s treating physicians, Drs. Loddengaard and Sasaki. While the opinions of treating
doctors are entitled to great weight regarding medicad treatment, (Amos v. Director, OWCP, 153 F.3d
1051 (9th Cir. 1998)), the Court does not have to accept these findings if they are unreasonable. Amos,
153 F.3d at 1054. Moreover, a tregting doctor’s opinion is not necessarily conclusive regarding a
clamant’s physicad condition or extent of disability. See Magallanesv. Bowen, 881 F.2d 747, 751 (Sth
Cir. 1989).

The Court isnot persuaded by the opinions of Drs. Loddengaard and Sasaki that Claimant hasnot
reached maximum medica improvement for the following reasons. Drs. Loddengaard and Sasaki did not
begin treating Claimant until severd months after the March 1999 injury,3* they did not review the medical
records of Claimant’s previous tregting physicians Drs. Roeand Irvine, or the examination reports of Dr.
London, or observe the surveillance tapes of Clamant’s activities. Also, Dr. Loddengaard was unaware
of Clamant’ shistory of intermittent back problems, including the 1990 back injury; he did not learnof Dr.
Irving strestment and recommended work restrictions until the day before his deposition. Therefore, itis
unclear how Drs. Loddengaard and Sasaki wereadble to assess and comment onthe progress of Clamant's
condition snce the March 1999 injury without reviewing his medica history.

In addition, Drs. Loddengaard and Sasaki relied, in part, on Clamant’s subjective recitation of
symptoms. Although the Court does not entirely discount Claimant’ stestimony, it isreluctant to accept his
representations without some corroborating objective evidence. Both Drs. Loddengaard and London
testified that the February 2000 MRI did not show a cause for Claimant’ s left-sided radicular symptoms,
Dr. Sasaki agreed that the right S1 nerve root pathology was inconsstent with Claimant’s subjective
complaints. Thereisaso someinconsstency in Claimant’ s reporting of symptoms as Dr. Roe' s October
15, 1999 report states “on examination [Claimant] is able to wak without limping. He can walk on hedls
and toes and displays better musde power thanbefore.” CX-8, p.17. On October 20, 1999, Dr. London
notes Clamant’s complaints of “frequent limping due to pain and weakness in the left lower extremity.”
EX-3, p.4. Dr. Loddengaard doesnot makeany referencesto Claimant’ sgait or limp until the seventh visit
on September 21, 2000. CX-13, p.44.

Questions are dso raised by Claimant’ s statementsto Dr. Loddengaard during his May 2000 vist that he
“can’'tdo laddersor dairs. Stairs. . . but not repeatedly. One flight of stairsand heis*done for theday.’”
CX-13, p.40. However, on July 22, 2000, the surveillance tapes capture Claimant descending astairway
consgting of approximeately five or 9x steps, completing atwo-hour museum tour, and ascending the same
stairway without any noticeable 9gns of discomfort. He aso managed to complete the one-hour drive
home. Thus, the opinionsof Drs. Loddengaard and Sasaki become less persuasive based on their reiance

34 Dr. Loddengaard first examined Claimant on January 20, 2000 (CX-16); Dr. Sasaki first
examined Claimant on April 6, 2000. CX-17.
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on Claimant’ s representations.

The undersigned aso finds that Dr. Loddengaard’s tesimony and course of treatment are not
consgtent with his opinion that Claimant remains temporarily disabled. Dr. Loddengaard confirmed that
Clamant was not currently a surgica candidate, that Clamant’s condition did not improve after twelve
months of physica therapy, and that the only prescribed treatment was a pain management program. CX-
16, p.36, 51. Hefurther testified that “in the last eight or nine months. . . [Claimant] has not redlly had any
trestment as such.” CX-16, p.36. Although Dr. Loddengaard noted that surgery might be appropriatein
the future, the mere possibility of surgery, by itsdf, does not preclude afinding that Clamant’s condition
is permanent. See Worthington v. Newport News Shipbuilding & Dry Dock, 18 BRBS 200, 202
(1986). Moreover, Clamant testified that he was referred to a pain management specialist after Dr.
Loddengaard indicated that there was nothing he could do as a surgeon to relieve Claimant’ s back pain.
Tr.74. Therefore, Dr. Loddengaard’ s prescribed course of trestment is more aligned with afinding that
Clamant has reached maximummedica improvement. Seeleech v. Service Engineering Co., 15 BRBS
18, 21, (1982)(a condition is considered permanent if a damant is no longer undergoing trestment with
aview toward resolving his condition).

Likewise, Dr. Sasaki’ s opinion is not supported by the evidence of record. Dr. Sasaki conceded
that the recommended proceduresfor tresting Claimant’ sradicular and back pain were speculative. CX-17,
p.35. Dr. Saski explained that he did not find Claimant’ s condition permanent and stationary because he
“has only performed one procedure (epidura injections) on [Claimant] and at thistime [he doesn't] know
the effect of that one procedure.” CX-17, p.18. The Court findsthat Dr. Sasaki’ s“wait and see”’ gpproach
is unreasonable and not consistent with the applicable case law. See Watson, 420 F.2d at 654
(permanency can be found even if there is aremote possibility thet the employee s condition may improve
at some future date). Moreover, Claimant testified that the epidura injections he received from Dr. Roein
1998 did not resolve his symptoms. Tr.83. Dr. London also noted that these injections provide only
temporary relief and are not intended to ater the underlying condition. See EX-20, p.42. Thus, Dr.
Sasaki’ sopinionthat Clamant’ sconditionhasyet to reach permanent status is without merit. Dr. Sasaki’s
assessment is subject to further scrutiny as he is not an expert in orthopedic surgery, but rather a pain
gpecidist and certified anesthesiologist. Dr. Sasaki conceded that he was uncertain if the proposed surgical
procedures® would dleviate Clamant’s pain, and that he did not know how Clamant would respond to the
epidurd injections. As noted above, Dr. London, a board-certified orthopedic surgeon, testified to the
effectsand risksof the epi dural injections; he al'so questioned Dr. Sasaki’ s recommended procedures® citing

35 Procedures included: transforaminal lysis; epiduroscopy; epidural spinal cord stimulation;
median branch block; and intradiscal electrothermal annuloplasty. See notes 20, 22, 24, supra.

36 m
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the lack of objective findings to warrant this course of treatment, and the risk of generating more scar tissue.
EX-20, p.43. Thus, Dr. Sasaki’s opinion is not rdiable asit suggests surgica procedures that are beyond
his area of expertisewhichare not substantiated by the medica evidenceor endorsed by Clamant’ stregting
and examining orthopedic surgeons.

In light of the medica evidence presented, the undersigned concludes that Claimant reached
maximummedica improvement on October 20, 1999. On this date, Dr. Londondeclared that Clamant’s
symptoms had plateaued, and that he “didn’t think any further treetment was likdly to dter [Claimant’ ]
condition.” EX-20, p.11. Head so noted that the February 2000 MRI scan and the EM G studies confirmed
that there was no nerve root irritation or nerve root damage, and thus no objective evidencefor Claimant’s
left-sided radicular complaints® EX-20, p.14. Dr. London convincingly testified that the surgica
treatments® endorsed by Dr. Sasaki were either unwarranted based on the objective findings, or unlikely
to permanently dter Clamant’s condition. Dr. London’'s assessment is strengthened by the fact that none
of Clamant’s treating orthopedic surgeons have suggested these procedures. In fact, Claimant’s current
treating orthopedic surgeon, Dr. Loddengaard, conceded that surgery was not a viable option at thistime.
Ladly, Dr. Londontestified that recommending future medica care for Clamant wascongstent withhisprior
determination as those provisons were not likdy to change the symptomatology, but rather provide
temporary relief. EX-20, p.18.

In addition, Dr. London’s opinion is substantiated by the findings of Dr. Irvine, who briefly served
as Clamant’ streating physicianand declared Claimant’ s condition permanent and stationary on December
30, 1999. AlthoughDr. Irvine sdiagnoss was made afew months later, the undersgned il finds that Dr.
London's opinion accurately reflects the time at which Clamant’s condition reached permanent status.
Clamant’ ssymptoms noted during the October 20, 1999 examination: low back pain, left lower extremity
pain and weakness after prolonged standing, and frequent limping due to pain in the left lower extremity
(EX-3, p.4), are dmos identica to the complaints observed by Dr. Irvine during his December 1999
examinations>® CX-6; CX-7. Also, the work restrictions imposed by Drs. London (supra, page 15) ad

37 Dr. Sasaki did testify that the January 2001 epidural injection revealed “little contrast along the
left L5 nerve root signaling scarring” (CX-17, p.14.); however Dr. London did not address thisissue in his
testimony.

38 See note 35, supra.

3% Prior to declaring Claimant permanent and stationary after the December 29, 1999 visit, Dr.
Irvine examined Claimant on December 3, 1999; he noted subjective complaints: left lower extremity pain
and weakness, low back pain, and objective findings. dight restriction of motion of LS spine, normal gait
and no limp. CX-6, p.9.
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Irvine®™ are quite similar, except that Dr. Irvine restricted Claimant’s lifting and pulling to fifteen pounds.
CX-7, p.10. Moreover, Dr. Irvine only treated Claimant in December 1999, and therefore, he could not
have declared Clamant permanent and stationary prior to hisinitial examination. In contrast, Dr. London
began monitoring Claimant’s condition in June 1999; he has conducted three examinaions and has
extensvey reviewed Clamant’'s medica records and diagnogtic studies. Thus, the Court finds that Dr.
London’s opinion that Claimant reached maximum medica improvement on October 20, 1999 is well-
reasoned and supported by substantia evidence.

Extent of Disability

The parties agree that Clamant cannot return to his ususd and cusomary job as amarine mechanic.
Therefore, Clamant would be considered permanently and totaly disabled unless Employer established
suitable dternative employment. See Clophus v. Amoco Productions, Co., 21 BRBS 261 (1988). The
employer must show the existence of redidicdly available job opportunities within the geographical area
where the employee resides which he is capable of performing, considering his age, education, work
experience and physica restrictions. See Bumble Bee Seafoods v. Director, OWCP, 629 F.2d 1327 (Sth
Cir. 1980). If the employer satidfiesits burden and establishes suitable dternative employment, the burden
shifts back to the damant to prove a diligent search and willingnessto work. See Edwards v. Director,
OWCP, 999 F.2d 1374 (9th Cir. 1993); Williams v. Halter Marine Service, 19 BRBS 248 (1987).

The judge may rely on the tesimony of vocationa counsglors that specific job openings exist to
establish the existence of auitable jobs. See Turney v. Bethlehem Steel Corp., 17 BRBS 232 (1985);
Campbell v. Lykes Bros. Seamship Co., 15 BRBS 380 (1983). The judge may credit a vocationa
expert’s opinion even if the expert did not examine the daimant, as long as the expert was aware of the
cdamant’'s age, education, indudtrid hisory, and physcd limitations when exploring the locd job
opportunities. See Southern v. Farmers Export Co., 17 BRBS 64 (1985).

Employer argues that the podtions of appointment setter, unarmed security guard, inside sales
representative, and outside sales representative are uitable dterndive podtions. Employer relies on the
Labor Market Survey (“Labor Survey” or “Survey”) performed in December 1999 by Amy Wise, a
vocational case manager. EX-5. Ms Wise consdered Clamant’s age, medica history, education,
vocationd skills, and physicd limitations in determining suitable dternative employment for Claimant. EX-5,
p.24. Ms. Wise tedtified that she confirmed with employers the amount of prolonged stting, standing and

40 Dr. Irvine's proposed work limitations: light-duty work, no excessive stooping and bending, no
lifting, pushing or pulling over fifteen pounds. CX-7, p.10.
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walking required for each position. Tr.194-196.

Clamant argues that Ms. Wise did not consult with any of the tresting doctors in making her
evaudion, but Smply relied on the opinion of Employer’s expert Dr. London. Claimant’s argument is
misplaced. Ms. Wise explained that a the time of the Labor Survey, only Dr. London’s permanent and
stationary report contained defined work restrictions. Moreover, Ms. Wise testified that she reviewed the
medica records of Dr. Roe, Clamant’s initia tresting physician. Tr.190. She further noted that Dr.
Loddengaard was not contacted when she performed the December 1999 Survey because he was not
Clamant’ streating physician a that time. Tr.190.

Clamant also contends that Ms. Wise fird learned of Dr. Irvings December 30, 1999 work
restrictions on the day of the trid. This factor does not affect the accuracy of the Survey as Dr. Irvine's
restrictions are quite Smilar to Dr. London’s. Although Dr. Irvine limited Clamant’ s lifting to 15 pounds,
which is 25 pounds less than what Dr. London recommended, the lifting requirements for the jobs listed in
the Survey do not exceed 5 pounds.

Claimant further contends that the Survey should be rejected as it ignores the recommendations of
Clamant’s treating physicians, Drs. Loddengaard and Sasaki. Despite the questions surrounding Dr.
Loddengaard' s assessment of Claimant’s permanent and stationary date, the undersigned finds merit inDr.
Loddengaard’ s opinion that Claimant’ s condition precludes imfromworking onafull-ime basis. Although
Dr. Loddengaard’ swork restrictions*! werebased onClaimant’ srepresentations, thereis sufficient evidence
to find that Claimant does experience some degree of pain or discomfort: being treated by apain specidist;
taking pain medication; receiving epidura injections; participating intweve months of physical therapy. Proof
of disability isdso evident from Claimant’s medica examinaions. asymmetrica reflexes antagic limp and
Trenddlenburggait; consgstent complaintsof low back pain and I€ft lower extremity pain and weakness. See
CX-6; CX-13. Therefore, the Court accepts Dr. Loddengaard’ s finding that Claimant’ swork capacity is
limited to four hours per day.

Employer assertsthat the twelve jobs listed in the Survey condtitute suitable dternative employment;
however only the unarmed security guard positionwith Gol den Eagle Security appearsto be compatible with
Clamant' sphysicd limitations. According to the Survey, this is a part-time position where Claimant would
be assgned a sedentary post located no more than 10 miles from his resdence, and he could alternate
ganding and gitting as needed. Although this position allows for a 20-hour work week, the evidence does
not specify the number of hours per shift, or confirm the employer’ swillingness to dlow Claimant to work

4l Dr. Loddengaard’ s work restrictions for Claimant are: a four-hour work day at a sedentary
position with the option of aternating positions at will and lifting limited to 15 pounds. CX-16, p.55.
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four hours per day. Therefore, Employer has not adequately demonstrated that the unarmed security guard
position is compatible with Claimant’swork restrictions.

In sum, the undersigned concludesthat Claimant is restricted to working four-hour shifts. However,
Employer falled to ascertain whether the unarmed security guard postion, the only position in the Survey
specifying part-time employment, will accommodate such a redtriction.  As such, Employer has not
edtablished suitable dternative employment. Accordingly, the Court findsthat Clamant is permanently and
totaly disabled. Clamant isentitled to permanent tota disability benefits as of the date of maximum medica
improvement, October 20, 1999, at the maximum compensation rate of $871.76.

Section 8(f) Relief

To obtain relief from Section 8(f) of the Act, an employer must show: (1) that a clamant had a
permanent partid disability prior to his or her work-related injury, (2) that the pre-existing disability was
manifest prior to the injury for which compensation is being awarded, and (3) that the pre-existing disability
contributed to the damant’s ultimate permanent disability in the specific manner prescribed in the Act.
Director, OWCP v. Campbell Industries, Inc., 678 F.2d 836 (9th Cir. 1982).

In this case, Employer contends that it is entitled to Specid Fund rdlief because Claimant suffered
from a pre-existing disgbility prior to the March 3, 1999 injury, and that the resulting disability from the
subject injury was materidly and substantialy greeter because of Claimant’s pre-existing condition.

On June 29, 2000, the Director informed Employer that its Section 8(f) application had been denied
because the issue of contribution had not been findized. See Director’s Letter, EX-11. As the Director
concedesthat the firg two eementsfor obtaining Section 8(f) relief have been satisfied, the fallowing andysis
will be limited to the “contribution” requiremen.

Contribution to the Ultimate Permanent Disahility.

The third requirement for obtaining Section 8(f) rdief is proof that the pre-existing disability
contributed to Clamant’ sultimate permanent disability inthe manner prescribed inthe Act. Asnoted above,
the Director notified Employer that its application was denied as the “issue of contribution from both a
medical and economical aspect have not been resolved. . . . In the event the employer/carrier stipulatesto
PPD or PTD, wewould likely recommend gpprova of the gpplication.” EX-11, p.66. On June 6, 2001,
the Court issued a Notice Concerning Application for Specid Fund Relief (“Notice,” ALJX-6) natifyingthe
Didrict Director that it had made a prdiminary determination that Claimant’s condition had reached
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permanent and Sationary status, and that the Director was invited to submit his statement of position
concerning Employer’s 8(f) application. The Director was advised that failure to submit a response on or
before 10 days fromthe date the Notice was issued could result in afinding that the Director had conceded
entittement to Section 8(f) relief. To date, the Court has not received the Director’s response. Thus, the
Court proceeds with its Section 8(f) andys's having received no position statement from the Director other
than the statement that the Director “would likely recommend approval of the application” once permanency
is established. EX11, p. 66.

To satisfy the contributionrequirement, the employer must establishtwo factors. Fird, the employer
must establish that the ultimate disability is not due soldly to the subsequent injury, regardless of whether the
ultimate permanent disability is partia or total. See 20 C.F.R. 8§ 702.321(8)(1)(iv). Second, when an
ultimate permanent disability isonly partia rather thantota, the employer must a so establishthat the disability
iIsmateridly and substantialy greater than the disability that would have resulted from the subsequent injury
aone 20 C.F.R. § 702.321(8)(1). Thisreguirement is satisfied by determining what level of disability would
have resulted fromadamant’ swork-rel ated injury if the daimant had not already had apre-existing disability
at thetime of injury. Director, OWCP v. Newport News Shipbuilding & Dry Dock Co., 8 F.3d 175, 185
(4th Cir. 1993).

Inthe case a bar, it is clear that Clamant's exiding disability is not due solely to the March 1999
indugtrid injury. Dr. London opined that Claimant was suffering froma pre-existing imparment inhis lower
back as aresult of the May 1998 injury, and that that pre-existing disability was aggravated by the March
1999 injury. He further opined that the pre-existing disability combined with the March 1999 incident
“produced agrester tota impairment than would have been present fromthe [March1999] incident alone.”
EX-19, p.180. Dr. Loddengaard concurred with Dr. London’s assessment. CX-16, pp.63-64. He
concluded that the resulting disability from the March 1999 work injury was materidly and subgtantialy
greater because of Clamant’ s pre-existing conditionarisng fromtheMay 1998 indudtrid acccident. CX-17,
p.64. Accordingly, the undersigned findsthat Employer has satisfied dl of the requirements for Section 8(f)
relief.

Conclusion
Based on substantia evidence of record the Court finds that:
Clamant’ s conditionbecame permanent and stationary on October 20, 1999, and Employer has not

established suitable dternative employment. Assuch, Clamantisentitled to permanent totd disability benefits
beginning October 20, 1999 at the maximum compensation rate of $871.76.
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Clamant is entitled to al gppropriate medica treatment pursuant to Section 7 of the Act.

Employer is entitled to Section 8(f) relief.

ORDER

Based upon the foregoing Findings of Fact, Conclusons of Law, and upon the entire record, the
Court issues the following Order:

1.

Employer shdl pay Claimant temporarytotal disability benefitsat the maximum compensation
rate of $871.76 per week from March 4, 1999 through October 19, 1999.

Employer shdl pay Clamant permanent totd disability benefits a the maximum
compensation rate of $871.76 per week from October 20, 1999 through the present and
continuing.

Beginning 104 weeksfromOctober 20, 1999, and until ordered otherwise, the Specia Fund
shal pay Claimant compensation of $871.76 per week for permanent totd disability.

Employer shdl receive credit for al compensation paid to Claimarn.

Employer sdl provide Clamant al medica care that may in the future be reasonable and
necessary for the treatment and sequelae of the compensable injuries.

The Digtrict Director shall make dl caculations necessary to carry out this Order.

Counsd for Clamant is hereby ordered to prepare an Initid Petition for Fees and Costsand
directed to serve such petitionon the undersigned and on the Employer’s counsel within 21
days of the date this Decision and Order is served. Employer’s counsd shdl provide the
undersigned and Clamant’s counsel with a Statement of Objections to the Initid Petitionfor
Fees and Costs within 21 days of the date the Petition for Fees is served. Within ten
calendar days after service of the Statement of Objections, counsd for Clamant shdl initiste
averbal discusson with counsd for Employer in an effort to amicably resolve as many of
Employer’s objections as possible. If the two counsdl thereby resolve al of their disputes,
they shdl promptly file awrittennotification of such agreement. If the partiesfail to amicably
resolve dl of their disputes within 21 days after service of Employer’s Statement of
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Objections, Clamant’s counsd shdl prepare aFind Application for Fees and Costswhich
shdl summarize any compromises reached during discussion with Employer’s counsd, ligt
those matters on which the parties faled to reach agreement, and specificaly st forth the
find amounts requested as fees and costs. Such Find Application must be served on the
undersgned and on counsd for Employer no later than 30 days after service of Employer’s
Statement of Objections. Within 14 days after service of the Find Application, Employer
dhdl file a Statement of Find Objections and serve a copy on counsd for Clamant. No
further pleadings will be accepted, unless specifically authorized in advance. For purposes
of this paragraph, a document will be considered to have been served on the date it was
mailed. Any failure to object will be deemed awaiver and acquiescence,

ITISSO ORDERED. A

ANNE BEYTIN TORKINGTON
Adminidretive Law Judge

San Francisco, Cdifornia

ABT;jrh
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